IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EDGAR Q BULLCCK, 111 : CVIL ACTI ON
V. :

BALIS & CO., INC , :

al k/l'a GQUY CARPENTER & CO., INC : No. 99-748

MEMORANDUM AND ORDER

J. M KELLY, J. MARCH , 2001
Presently before the Court is a Mdtion for Reconsideration
filed by the Defendant, Balis & Co., Inc., a/k/ia GQuy Carpenter &
Co., Inc. (“Balis”). The Plaintiff, Edgar Q Bullock, I1lI
(“Bullock”) filed suit in this Court alleging age and disability
discrimnation. Balis filed a Mdtion for Summary Judgnent, which
the Court granted in part and denied in part. Balis seeks
reconsi deration of the Court’s denial of summary judgnent on
Bul l ock’s disability discrimnation claim For the follow ng

reasons, Balis's notion is deni ed.

. BACKGROUND

Accepting as true the evidence of the nonnoving party and
all reasonable inferences that can be drawn therefrom the facts
of the case are as follows. Bullock began working at Balis as a
rei nsurance broker trainee on May 1, 1979, and was pronptly
pronoted to treaty broker. Bullock received two nore pronotions,
first to Assistant Secretary and then to Assistant Vice

President. Bullock would eventually work for Balis as a treaty



broker for nearly eighteen years.

Bul | ock’ s enpl oynment record at Balis was far from spotl ess.
Specifically, Bullock: (1) schedul ed golf outings on business
trips despite his supervisor’s repeated requests that he not do
so; (2) had his secretary prepare a professional nenorandum t hat
exceeded her scope of expertise; (3) failed to neet project
deadlines; (4) intentionally del ayed paying his conpany credit
card in order to earn the interest on Balis's expense
rei mbursenent; (5) regularly left work early whenever his
supervi sor was out of town; (6) would read the newspaper while at
work; (7) took a vacation while one of his clients was goi ng out
of business; and (8) failed to bring in as nuch new busi ness as
his coll eagues. Bullock had received several poor eval uations
and was earning a salary that placed himat the | ow end of the
pay scale for simlarly situated enployees at Balis. By
Sept enber 23, 1996, Donal d Johnston (“Johnston”), Bullock’s
supervisor, sent Bullock a letter informng himthat his job was
i n jeopardy.

On February 27, 1997, Johnston sent a nenpbrandumto Balis’'s
President, WIlIliam Fox (“Fox”). The nenorandum stated that:

[Bul l ock] continues to nmake errors in subm ssions,
does not prepare hinself for client visits, fails
to exercise self-control, and does not listen to
clients . .o

When given assignnents it takes continuous

followup to ensure he is doing what he shoul d do.

've di scussed a possible role for himin
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facultative [brokering], but this could pose a

probl em due to his inattention to detail.

[ Bul I ock] shoul d be considered for reassignnent,

probation, or whether his future is in Balis &

Co., Inc.
Johnston clains that, contenporaneously with his witing this
menor andum he net with Fox and the two agreed to fire Bull ock.
Bul l ock was still in Balis’s enpl oy, however, by March 17, 1997.
On that day, Bullock requested a transfer to a brokering team not
supervi sed by Johnston. On March 21, 1997, Fox nmet with Bull ock
and told himthat a transfer was not possible because no ot her
supervi sor wanted to work with him Bull ock asked Fox for a
second chance, and Fox gave Bull ock the weekend to reconsider his
future at Balis. Fox did not nention anything about having
al ready decided to fire him

After the weekend, on March 24, 1997, Bull ock and Fox net a

second tine. Bullock suggested many possible reasons for his
poor performance. Anong the many expl anations Bul |l ock offered,!?

he stated that he m ght suffer fromAttention Deficit D sorder

(“ADD’).2 Al though Bullock had not yet been diagnosed with ADD

! Bullock clained that he was afraid of maki ng appoi nt nents
W th strangers over the phone and that his famly’ s nedical
hi story of serious heart disease had caused himto adopt a
relaxed attitude toward work. Later that day, Bullock told
Johnston that he had begun “coasting” at work after a coll eague
received a pronotion that he felt he deserved.

2 Bull ock has since been di agnosed as having Attention
Deficit Hyperactivity Disorder (“ADHD’), which is related to ADD
ADHD is commonly characterized by a persistent pattern of
unusual | y frequent and severe bouts of inattention, inpulsiveness

3



he believed he mght suffer fromit because his son had just been
di agnosed with the condition. Bullock requested a year of

conti nued enpl oynent during which he could seek treatnent. He

al so made this request because he clainmed to work best “with his
back against the wall.”

Johnston and Fox then met outside of Bullock’s presence.
After a brief discussion, they returned and i nformed Bull ock that
he woul d be term nated. They explained that, pursuant to his
contractual right to six nonths notice, he could remain at Balis
for six nonths and receive salary and benefits for six nonths
thereafter. They also stated that, at any tinme during the next
si x nonths, Johnston could reinstate Bullock if his perfornmance
dramatically inproved.

A few days | ater, however, Fox changed his mnd. On March
31, 1997, Fox told Bullock that he could not return to work,
al though his salary and benefits package woul d not be altered.
Fox apparently believed that Bull ock would not inprove his
performance. Fox also stated that it would be unproductive to
have a term nated enpl oyee remain in the work environnent.

After pursuing admnistrative renedies, Bullock filed suit
against Balis on February 12, 1999. Bull ock’ s Conpl ai nt

originally contained five Counts. Counts | and Il alleged age

or hyperactivity not commonly seen in those w thout the disorder.



and disability discrimnation, respectively. Counts IIl, IV and
V all eged viol ations of Pennsylvania | aw and intentional
infliction of enotional distress. Balis filed a Motion to
Dismss on April 19, 1999. By O-der of July 22, 1999, the Court
di sm ssed Counts II1l, IV and V. Balis then filed a Mtion for
Summary Judgnent on the remai ning Counts of Bullock’s Conpl aint.
Al t hough the Court granted sunmmary judgnent in favor of Balis on
Bul l ock’s age discrimnation claim it did not grant summary
judgnent on Bullock’ s disability discrimnation claim Balis
filed a Motion for Reconsideration of that decision, which the

Court will now consi der.

1. STANDARD OF REVI EW

Federal Rule of G vil Procedure 59(e) and Local Civil Rule
7.1(g) of the United States District Court for the Eastern
District of Pennsylvania allow parties to file notions for
reconsi deration or anmendnent of a judgnent. Courts should grant
these notions sparingly, reserving themfor instances when: (1)
there has been an intervening change in controlling law, (2) new
evi dence has becone available; or (3) there is a need to prevent
mani fest injustice or correct a clear error of law or fact. See,

e.09., Ceneral Instrument Corp. v. Nu-Tek Electronics, 3 F. Supp.

2d 602, 606 (E.D. Pa. 1998), aff’'d, 197 F.3d 83 (3d Cr. 1999);

Environ Prods., Inc. v. Total Containnent, Inc., 951 F. Supp. 57,




62 n.1 (E.D. Pa. 1996). Dissatisfaction with the Court’s ruling

is not a proper basis for reconsideration. Burger King Corp. V.

New Engl and Hood and Duct O eani ng Co., No. 98-3610, 2000 W

133756 at *2 (E.D. Pa. Feb. 4, 2000).

In the context of a notion for summary judgnent, which Balis
asks the Court to reconsider, a defendant in an enpl oynent
discrimnation case may prevail in one of two ways. First, the
def endant may show that the plaintiff can raise no genuine issue
of fact as to one or nore elenents of his prima facie case.

Spangle v. Valley Forge Sewer Auth., 839 F.2d 171, 173 (3d Grr.

1988). Second, the defendant nmay present a legitinmte non-
discrimnatory reason for its actions and then show that the
plaintiff can raise no genuine issue of material fact as to

whet her the proffered reason is a pretext for discrimnation.
Id. Stated conversely, if the plaintiff shows that such genui ne

i ssues of fact do exist, summary judgnent is inappropriate.

1. DISCUSSI ON

Balis finds fault with three parts of the Court’s Order of
Decenber 18, 2000. First, Balis argues that the Court
erroneously found that Balis nade the decision to fire Bull ock
after Bull ock disclosed that he m ght have a disability. Second,
Balis states that the Court inproperly relied on that

determination in finding that Bull ock had established his prim



facie case and rebutted Balis's proffered | egitimte non-
discrimnatory reason for firing him Finally, Balis contends
that the Court inproperly analyzed Bullock’ s claimthat he was

regarded as di sabl ed.

A. The Tinmng of Balis's Decision to Fire Bull ock

Balis argues that it nade the decision to fire Bull ock
nearly a nonth before he disclosed that he m ght have a
disability. In support of this argunent, Balis points to
Johnston’ s nenorandum of February 27, 1997, which recomended
that Fox consider firing Bullock, and a contenporaneous
conversati on between Johnston and Fox during which they all egedly
agreed to termnate Bullock. In its Menorandum and O der of
Decenber 11, 2000, however, the Court stated that Balis did not
make the final decision to fire Bullock until after Bullock
di scl osed that he m ght have a disability. This determ nation
was critical to the Court’s ruling on Balis’s Mdtion for Sunmary
Judgnent because the Court relied on it in determ ning that
Bul | ock had established his prim facie case and rebutted Balis’s
proffered non-discrimnatory reason for firing him Balis
suggests that this constitutes a clear error of fact because,
based on the record in this case, it is clear beyond peradventure
that Balis decided to fire Bullock before he disclosed his

possi bl e disability.



The Court disagrees. Although Bullock can point to no
direct evidence that counters Balis’'s contention that Fox and
Johnston orally agreed to fire himbefore his disclosure, Balis’'s
own evi dence denonstrates that the date of that decision remains
in doubt. First, Bullock was never formally told he was going to
be fired until March 24, 1997, the sane day that he inforned
Balis that he might have a disability.® If Fox and Johnston had
i ndeed nmade the decision to fire Bullock in |ate February, they
of fer no explanation as to why they waited nearly a nonth to
i nform himof their decision, gave himthe weekend to consi der
his future at Balis, or initially offered to reinstate himif his
performance i nproved. Second, Johnston testified regarding his
conversation with Fox that “I don't recall exactly when [ Fox
responded to the recommendation that we fire Bull ock], whether it
was [during] that neeting or at sonme subsequent date.” Third,
Johnston also testified that, at the March 24, 1997 neeting, “Fox
suggested that [Bullock] be termnated . . . .” That Fox
“suggested” termnating Bullock would inply that the idea was
either new or had yet to be adopted. Finally, a nmenorandum

witten by Fox regarding his neetings with Bullock on March 21

3 Mbreover, it could be argued that the ultimate decision
to fire Bullock was not made until March 30, 1997, six days after
his disclosure. At the March 24 neeting, Fox stated that, at any
time during his six nonth period of probationary enpl oynent,
Bul l ock could be reinstated if his performance dranmatically
i nproved. Not until March 30 did Fox declare that Bull ock could
not possi bly be reinstated.



and 24 do not nention his alleged conversation with Johnston or

i ndicate that Fox had already decided to fire Bull ock before
either neeting. Instead, the nmenorandum corroborate Bullock’s
story that he was, indeed, given a period of probationary

enpl oynent because he worked best when “his back was agai nst the
wall.” Fox’s menorandumclearly states that “[Johnston] was
wlling to give [Bullock] another chance to prove hinself
provided there was a clear deadline. [Johnston] and | net with
[ Bul | ock] and agreed to his continued enpl oynent subject to” the
conditions that he would be given notice of his term nation, but
that he would be reinstated if Johnston approved of his
performance. A statenent that Johnston was willing to give
Bul | ock a second chance flies in the face of Balis’'s assertion

t hat Johnston had earlier suggested firing himor that Fox had
al ready agreed to do so.

At a mnimum there is a triable issue of fact on this
point. The Court’s statenent that Balis had notice of Bullock’'s
possible disability did not anmount to a formal finding of fact,
but rather was the result of considering the evidence in the
Iight nost favorable to the non-noving party, which the Court was
required to do in resolving Balis’s Mdtion for Summary Judgnent.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255 (1986). The

ultimate determ nation on this point remains the province of the

jury. A jury could reasonably find, however, that the decision



to fire Bullock was not made until after his disclosure. The
Court nust therefore determne to what extent the timng of the
deci sion may be used in establishing genuine issues of nateri al
fact regarding his prima facie case or Balis’s |legitinate non-

discrimnatory reason for firing him

B. The Rel evance of the Timng of the Decision to Fire Bull ock

Balis argues that the tenporal proximty of Bullock’s
di scl osure of his disability and Balis’s decision to fire him
does not, in this case, establish genuine issues of material fact
regarding Bullock’s prima facie case and Balis’s |egitinmate non-
discrimnatory reason for firing him |In support of its

argunent, Balis cites several cases. See, e.qg., More v. J.B.

Hunt Transp., Inc., 221 F.3d 944, 954 (7th Gr. 2000); Peyton v.

Qis Elevator Co., 72 F. Supp. 2d 915, 918, 920 (N.D. IIll. 1999);

Wllnore v. Anerican Atelier, Inc., 72 F. Supp. 2d 526, 529 (E.D

Pa. 1999); Rebarchek v. The Farnmers Coop. Elevator and Mercantile

Assoc., 60 F. Supp. 2d 1145, 1150 n.1, 1153 (D. Kan. 1999), aff’'d

202 F.3d 282 (10th Cr. 2000); Robb v. Horizon Credit Union, 66

F. Supp. 2d 913, 920 (C.D. Ill. 1999); Bragg v. Tri Lite, Inc.,

No 97-1138, 1999 W. 965419, at *8 (N.D. Ill. Sept. 30, 1999).
Bal i s concedes, however, that the “tenporal nexus between
di scl osure and adverse enploynent action is [relevant].” Def.’s

Mem in Support of Mdt. for Recons. at 14 n.8. Balis nerely
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argues that, “w thout substantially nore, a plaintiff cannot
survive summary judgnent on that basis.” 1d.

Wt hout addressing the subtleties of the specific |egal
i ssue raised here,* the Court finds that the record in this case
does contain “substantially nore” evidence that establish genuine
i ssues of material fact regarding Bullock’s prima facie case and
Balis’s reason for firing him Al though the Court found the
apparent timng of Balis's decision suspect, it did not, as Balis
suggests, rely solely on the tenporal proximty of it to
Bul | ock’ s di sclosure that he m ght have a disability. For
exanple, in finding that Bull ock had presented a genuine issue of
material fact concerning his prima facie case, the Court stated
that “[a] jury could infer that, upon |earning that Bull ock m ght
have a disability, Balis reviewed his history of performance
probl ens, considered it synptomatic of his ADD, and fired him
because they regarded himas having a disability that
substantially interfered with his ability to work.” Order of

Decenber 18, 2000 at 13. Johnston’s nenorandum of February 27,

* It should be noted that none of the cases cited by Balis
stand for the proposition that the tenporal proximty of notice
of a disability and an adverse enpl oynent action is irrel evant.
| ndeed, several of the cases Balis cites are entirely inapposite.
The nost hel pful case is Robb, which states that “fir[ing] an
enpl oyee shortly after an illness does not by itself denonstrate
that the enployer nust have regarded the enpl oyee as disabl ed.”
Robb, 66 F. Supp. 2d at 920. The Court agrees with that
statenment but, as expl ained below, finds that other evidence does
exi st on this record.

11



1997, which conplained of Bullock’s inattention to detail and
i mpul si veness, directly supports that inference because those are
wel | known synptons of the disorder Bullock disclosed. Although
the Court did state that “the timng of the notice . . . call’s
Balis’ decision to fire [Bullock] into question,” the Court did
not rely solely on that fact. Simlarly, in finding that Bull ock
had presented a triable issue of fact concerning Balis’s non-
discrimnatory reason for firing him the Court stated that:

Al t hough it could be inferred fromthis record

that the decision to fire Bullock was inmm nent and

i nevitable, Bullock’ s pronotions and tenure with

t he conpany, as well as Balis’s seem ng tol erance

for his performance problens, could also |lead a

reasonable jury to infer that Balis would have

allowed Bullock to remain in its enploy had it not

| earned of his disability.
O der of Decenber 18, 2000 at 18. Although the Court did rely in
part of the timng of Balis s decision, stating that “the timng
of Bullock’s disclosure that he m ght have a disability is enough
to call into question the notivation behind his firing,” it also
considered his long tenure with the conpany and Johnston’s
menorandumto Fox. Thus, it is not entirely accurate for Balis
to state that “[w]ithout citing any . . . evidence in the record,
the Court . . . concluded that, on [the] basis [of the tim ng of
Bul  ock’ s di scl osure] alone, plaintiff was entitled to have his
ADA claimheard by a jury.” Def.’s Mem in Support of Mt. for

Recons. at 14.

| ndeed, several factors denonstrate that triable issues

12



exi st on both of these points. Bullock worked as a treaty broker
for nearly eighteen years despite frequent conplaints about his
inattention to detail and inpul siveness. Although Johnston

aut hored a nenorandum suggesting that those problens interfered
with his ability to work as a reinsurance broker, a reasonable
jury could find that Balis had not yet decided to fire Bull ock.
Bul | ock then disclosed to Balis that he m ght suffer from ADD

It is well known that ADD is characterized by inattention to
detail and inpul siveness. Shortly thereafter, Balis inforned
Bul | ock that he would be term nated, but could be reinstated if
his performance dramatically inproved. A few days |ater, Fox
determ ned that Bull ock would never inprove and that it woul d be
counterproductive to have a term nated enpl oyee in the work

envi ronnent, and consequently foreclosed any chance that Bull ock
coul d be reinstat ed.

On these facts, a jury could reasonably determne that Balis
had adopted a perm ssive attitude towards Bull ock’s work
deficiencies when it considered themnerely notivati onal
problens. Balis then |earned that Bullock m ght have a
disability, the manifestations of which dovetailed wth Bullock’s
| ong history of performance problens. Balis could have then
concl uded that Bullock’s nedical condition would prevent himfrom
ever inproving and fired him In other words, the facts of this

case could lead a reasonable jury to infer that Balis fired

13



Bul | ock because it regarded himas disabled rather than
unnmoti vated. Accordingly, Bullock has presented genuine issues
of material fact regarding his prina facie case and Balis’s non-

discrimnatory reason for firing him

C. VWhet her Balis Regarded Bull ock as Di sabl ed

To defend Balis’s Mdtion for Summary Judgnent, Bull ock nust
have presented, at a mninum a genuine issue of material fact
concerni ng each elenent of his prinma facie case. The el enent of
Bul l ock’s prima facie case currently at issue is whether he was
“di sabl ed” as that termis defined within the Arericans with
Disabilities Act (“ADA’), 42 U S.C. 8§ 12131-12134 (1994). A
person is considered di sabled under the ADA if he: (1) has a
disability, a “physical or nental inpairnent that substantially
limts one or nore of the major life activities”; (2) has a
“record of such an inpairnment”; or (3) is “regarded [by the
enpl oyer] as having such an inpairnent.” 42 U S.C. § 12102(2).
Bul | ock al |l eged that he was regarded as being inpaired in the
major life activity of working.?®

The Court concluded that Bull ock had presented a triable

i ssue of fact concerning whether Balis regarded Bull ock as

> Although the United States Suprene Court recently called
into question whether working is a mgjor life activity, Sutton v.
United Airlines, 527 U S. 471, 492 (1999) (dicta), neither party
has rai sed the issue here. Accordingly, the Court will accept
for the purposes of this notion that it is.

14



inpaired in this major life activity. The parties and the Court
focused their attention on whether Fox or Johnston knew Bul | ock
had a disability when it nade the decision to fire him had they
not, they could not have regarded himas disabl ed when they
decided to fire him Because the Court found a triable issue of
fact existed concerning whether Balis had notice of Bullock’s
possible disability when it decided to fire him the Court
reasoned that a genuine issue of fact existed concerning whether
Balis regarded Bul |l ock as di sabl ed.

The Court did not, however, scrutinize the extent to which
Balis nmay have perceived Bullock’s nedical condition as limting
his ability to hold other jobs, an inquiry that is particularly
relevant in an ADA claimthat an enpl oyer regarded an enpl oyee as
substantially limted in the major life activity of working.?®
When bringing such clains, a plaintiff can only prevail if the
def endant regarded himas unable to hold “either a class of jobs

or a broad range of jobs in various classes.” Sutton v. United

® It should be noted, however, that this point was hardly
central to Balis’s Motion for Summary Judgnent. Indeed, Balis
cited the pertinent regulation only once in over seventy pages of
briefing on its Mdtion for Summary Judgnent. See Def.’s Mem in
Support of Mt. for Summary Judgnent at 25. Nor did Balis offer
any anal ysis of Bullock’s position under the rel evant factors.
See id.; see also 29 CF.R 8 1630.2(j)(3)(ii)(B). Thus, it
could be said that Balis asks the Court to reconsider an issue
that neither it, nor Balis, considered in the first place. That
havi ng been said, the Court wi Il nonethel ess scrutinize the
record to determ ne whether its Order of Decenmber 18, 2000 was
clearly erroneous.
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Air Lines, 527 U S. 471, 492-93 (1999); Murphy v. United Parcel

Serv., Inc., 527 U. S. 516, 523-24 (1999); see also 29 CF.R 8§

1630.2(j)(3)(i). Merely being regarded as unable to performthe
specific job fromwhich one has been fired does not rise to the
| evel of a disability under the ADA. 1d. Courts should exam ne
several factors when considering whether an individual is
precluded fromworking in either a class of jobs or a broad range
of jobs in various classes, including “the nunber and types of
jobs utilizing simlar training, know edge, skills or abilities,
within [the] geographical area [reasonably accessible to the
individual], fromwhich the individual is also disqualified.”
Id. 8 1630.2(j)(3)(ii)(B). In order to survive Balis’s Mtion
for Summary Judgnent, therefore, Bullock nust have presented a
genui ne issue of material fact regardi ng whether Balis regarded
hi mas unable to hold either a class of jobs or a broad range of
j obs in various classes.

In opposition to the instant Mdtion to Reconsider, Bullock
of fers one docunent that he feels denobnstrates that Balis
regarded himas disabled. Specifically, Bullock relies on the
menor andum witten by Johnston on February 27, 1997. That
menor andum cat al ogued several of Johnston’s conpl aints, including
that: (1) “[Bullock] continues to nake errors in subni ssions,
does not prepare hinmself for client visits, fails to exercise

self-control, and does not listen to clients”; and (2) “it takes

16



continuous followup to ensure [Bullock] is doing what he should
do.” The nenorandum reconmended that “[Bull ock] should be

consi dered for reassignnent, probation, or whether his future is
in Balis & Co., Inc.” Inportantly, the nenorandum stated that “a
possible role for [Bullock] in facultative [brokering]

coul d pose a problemdue to his inattention to detail.” Bullock
has seized on this |anguage in particular, arguing that it
denonstrates that Johnston and Fox regarded himas disabl ed
because they believed his inattention to detail nmade him
generally unsuitable for both the treaty and facultative

br okering positions.

Balis offers many reasons why the nmenorandum does not
justify such a finding. First, Balis states that Bull ock was
only able to uncover one such docunent. This argunent is
entirely unpersuasive. Wen deciding whether a genuine issue of
fact exists, a court nust not consider the credibility or weight
of the evidence presented, even if the quantity of the noving
party’s evidence far outwei ghs that of the nonnovant. Bi l e

BMN Inc. v. BMVof N. Am, Inc., 974 F. 2d 1358, 1363 (3d Gr.

1992). That Bul l ock produced only one docunent in opposition to
Balis’s Mdtion for Reconsideration does not preclude his
surviving a notion for sunmary judgment.

Second, Balis suggests that the text of the menorandum

itself could not possibly give rise to an inference that Balis
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consi dered Bul | ock disabled. This argunent is al so unpersuasive.
When deci di ng whet her a genuine issue of fact exists, a court is
required to believe the evidence of the nonnovant, and nust draw
all reasonable inferences in the light nost favorable to the
nonnovant. Anderson, 477 U.S. at 255. The recommendati on
contained in Johnston’s nenorandumis, at best, |less than clear;
it suggests that Bullock be considered for reassignnent,
probation or termnation. The Court cannot find as a matter of
| aw that this nmenorandum concl usively establishes that Balis
consi dered Bul | ock capabl e of working as a reinsurance broker.
Balis’s argunent to the contrary is further underm ned by the
fact that Johnston clains to have contenporaneously suggested to
Fox that they fire Bullock. See Def.’s Reply Meno. in Support of
Mot. to Recons. at 6 n.>5.

Third, Balis points out that Bull ock obtained enploynent in
the reinsurance field after Balis fired him This argunent fails
to take into consideration the relevant analysis in a “regarded

as” disability claim a person is disabled within the neani ng of
the ADA if an enployer m stakenly believes that the person’s
actual, nonlimting inpairnment substantially limts one or nore
major life activities. Sutton, 527 U S. at 489. Because the
inquiry is solely into whether Balis regarded Bull ock as

di sabl ed, whether Bullock was in fact enployable as a reinsurance

broker has no bearing on the disposition of this case.
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Fourth, Balis suggests that, because Johnston wote the
menor andum nearly one nonth before Bull ock disclosed his possible
disability, the nmenorandum cannot give rise to an inference that
Balis regarded Bull ock as di sabled when it made the decision to
fire him Although Balis is correct that the nenorandum was
witten on February 27, 1997, and Bul |l ock di sclosed his possible
ADD on March 24, 1997, that fact does not conpletely rob the
menor andum of its probative value. The nenorandumclearly
conpl ains of Bullock’ s persistent |ack of self-control and
attention to detail. Bullock subsequently infornmed Fox and
Johnston that he m ght have ADD. It is well known that ADD is
characterized by severe bouts of inattention and i npul siveness.

A jury could reasonably infer fromthe evidence that Fox and
Johnston, after being notified that Bullock m ght have a
disability, connected his performance problens with his nedical
condition. In other words, a jury could infer that Balis, which
had not fired Bullock when his inattention and i npul siveness were
mere notivational problens, decided to fire himwhen they becane
nedi cal problens.’” That Johnston wote the nenorandum before

Bul | ock di scl osed his nedical problem does not preclude a finding

7" O course, Balis insists that it had already decided to
fire Bullock, in which case the nenorandum woul d not give rise to
an inference that Balis had connected his work problens with his
nmedi cal condition at the tinme it decided to fire him As
expl ai ned above, however, there is a triable issue of fact
concerning the exact date on which Balis finally decided to fire
Bul | ock.
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that Balis regarded him as disabled when it made the decision to
fire him although the timng of the letter may decrease its
probative value, it does not negate it entirely.

Finally, Balis argues that the letter’s suggestion that
Balis regarded Bull ock as unsuited for two reinsurance brokering
positions does not give rise to an inference that Balis
considered himsubstantially limted in the major life activity
of working. The gravanen of this argunent is that the treaty and
facultative brokering positions are so simlar that, even if
Bul | ock were unsuitable for both, he would not necessarily be
unsui table for an entire class of jobs or a broad range of jobs
in various classes. Balis explains that the only difference
between treaty and facultative brokers is the type of risk
agai nst which they insure their clients; treaty reinsurance
covers an entire class of risks, while facultative reinsurance
only one specific risk. For exanple, treaty insurance woul d
cover all damages in excess of $25,000 to any piece of a client’s
property, while facultative reinsurance would cover only property
| osses in excess of $25,000 for damage to one specific building.
QG her than that difference, explains Balis, the two positions are
fundanentally the sane and require essentially the sane skills
and experti se.

In his Response to the instant Mtion for Reconsideration,

Bul lock fails to address this point entirely. Instead, he sinply
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concl udes that Johnston’s nmenorandum “i s evidence that the

def endant saw plaintiff as unable to do a class of jobs.” PIf.’s
Resp. to Def.’s Mbt. to Recons. at 10.8% Bullock makes no attenpt
to explain how facultative and treaty brokering constitute either
an entire class of jobs, or a broad range of jobs within various
cl asses. Nonetheless, Bullock did address this point in an
earlier pleading, stating that “[t]here are only two ki nds of
brokering: treaty and facultative.” PIf.’s Resp. to Def.’s Mt.
for Summary Judgnent at 15 n.7; see also PIf.’ s Depo. at 54-62.
Because evidence in the record indicates that there are only two
types of reinsurance brokerage positions, Johnston’s nenorandum
presents a genui ne issue of fact regardi ng whether Balis regarded
Bul | ock as disabled. In other words, there is a colorable
argunent that a perceived preclusion fromthe facultative and
treaty brokering positions would anmount to a perceived preclusion
fromthe entire class of jobs, nanely reinsurance brokering.?®

Accordingly, there is a genuine issue of material fact

8 Bullock did not paginate his Response. By the Court’s
count, this statenent appears on its tenth page.

® Interestingly, Balis fails to address whether the
facultative and treaty brokering jobs are the only two
rei nsurance brokering positions. Balis focuses its argument
entirely on whether Bull ock was regarded as substantially limted
fromworking in a broad range of jobs in various cl asses,
ignoring the issue of whether he was regarded as unable to
performand entire class of jobs. Although it may be that other
types of reinsurance brokerage positions exist, the only evidence
brought to the Court’s attention indicates otherw se.
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concerni ng whether Balis regarded Bullock as disabled. Because
the Court finds that it did not conmt a clear error of |aw or
fact in its disposition of Balis’s Mdtion for Summary Judgnent,

the instant Mbtion for Reconsideration will be deni ed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EDGAR Q BULLCCK, 111 : CVIL ACTI ON
V. :

BALIS & CO., INC , :
al k/l'a GQUY CARPENTER & CO., INC : No. 99-748

ORDER
AND NOW this day of March, 2001, in consideration

of the Motion for Reconsideration filed by the Defendant, Balis &
Co., Inc., a/k/ia Guy Carpenter & Co., Inc. (Doc. No. 32), the
Response of the Plaintiff, Edgar Q Bullock, 1ll, and the Reply
thereto filed by the Defendant, it is ORDERED that the Mtion for

Reconsi derati on i s DEN ED

BY THE COURT:

JAMES MG RR KELLY, J.



